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Associate Justice Terence L. Bruiniers 
California Court of Appeal 
First Appellate District, Division Five 
350 McAllister Street 
San Francisco, California 94102-7421 

 

Re: DePree v. BASF Catalysts LLC, No. A140681 
 
Dear Justices: 

On behalf of the Chamber of Commerce of the United States,  the 
California Chamber of Commerce, and the Civil Justice Association of California 
(collectively, the “Organizations”), we write pursuant to California Rules of Court, 
rule 8.1120(a), to urge this Court to certify for publication its March 15, 2016 
opinion in this case (the “Opinion”). 

The Opinion reflects a thoroughgoing and thoughtful application of 
existing California summary judgment standards to a recurring fact pattern.  If 
published, it would serve as a useful benchmark in a relatively specialized field of 
litigation where courts, plaintiffs, defendants, and insurers place special value on 
certainty and efficiency.  As explained in greater detail below, the Opinion meets 
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the standard for certification for publication under California Rules of Court, rule 
8.1105(c)(2), (3) and (6). 

I. Interest of the Organizations 

The Chamber of Commerce of the United States (the “Chamber”) is the 
world’s largest business federation, representing 300,000 direct members and 
indirectly representing the interests of more than three million companies and 
professional organizations of every size, in every industry sector, and from every 
region of the country, including in California.  Many of the Chamber’s members in 
California are defendants in strict products liability litigation, and thus have an 
acute interest in the proper and predictable application of the law of strict products 
liability. 

The California Chamber of Commerce (“CalChamber”) is a non-profit 
business association with over 13,000 members, both individual and corporate, 
representing virtually every economic interest in the state of California.  For over 
100 years, CalChamber has been the voice of California business.  While 
CalChamber represents several of the largest corporations in California, seventy-
five percent of its members have 100 or fewer employees.  CalChamber acts on 
behalf of the business community to improve the state’s economic and jobs climate 
by representing business on a broad range of legislative, regulatory and legal issues.  
CalChamber often advocates before federal and state courts by filing amicus curiae 
briefs and letters in cases, like this one, involving issues of paramount concern to 
the business community. 

The Civil Justice Association of California (“CJAC”) is long-standing, 
non-profit corporation representing businesses, professional associations and 
financial institutions.  CJAC’s principal purpose is to educate the public about ways 
to make our civil liability laws more fair, economical, efficient and clear.  Toward 
this end, CJAC regularly petitions our co-ordinate and co-equal branches of 
government for redress when it comes to determining who gets, how much, and 
from whom when the conduct of some occasions harm to others.  This opinion 
implicates CJAC’s primary purpose and, if published, will further the public 
interest and administration of justice. 

As asbestos-related litigation has expanded beyond cases of direct 
occupational exposures from products known to contain asbestos, so too has the 
number of the Organizations’ members facing increasingly attenuated and 
uncertain claims of latent asbestos injury.  Benchmark precedents addressing what 
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evidence does and does not show a triable issue of fact regarding exposure are vital 
reference points for all parties and courts tasked with adjudicating those claims. 

II. Reasons that the Opinion Should Be Certified for Publication 

The Opinion should be certified for publication because it applies 
existing law to a fact pattern not previously addressed by any California appellate 
authority, and in so doing explains the summary judgment standard by offering a 
precise and proper application of that standard.  (See Cal. Rules of Court, rule 
8.1105(c)(2) & (3).)  Moreover, due to the significant volume of asbestos litigation—
and in particular, litigation over alleged exposure through products that were not 
intended to contain asbestos—the quantum of evidence required to create a triable 
issue of exposure in this context is a legal issue of continuing public interest.  (See 
id., rule 8.1105(c)(2).) 

As an initial matter, publication is warranted simply in the interest of 
ensuring like outcomes in like cases.  As the Opinion itself recognizes, the plaintiff 
here, like the plaintiffs in “a number of prior actions alleging asbestos injury,” relied 
on testimony from a particular Engelhard official about Emtal talc products.  
(Opinion, at p. 17 n.11.)  No reason exists to believe this is the last case about a 
product containing Emtal talc.  Publishing the Opinion would ensure that cases 
with materially identical evidentiary records are resolved in the same manner as 
this case. 

The particulars of Emtal talc aside, the critical legal issue here—how 
to analyze claims of exposure to products (like Bondo) that may never have 
contained asbestos—is a recurring one.  Although the result in this case flows 
naturally from the authorities on which this Court relied, none of those authorities 
squarely addresses a fact pattern in which the dispute centered on whether the 
product at issue (i.e., Bondo) contained asbestos at all.  As the Opinion explains, 
although “some tests performed on Emtal talc ... showed the presence of asbestos,” 
“there is no evidence any particular batch or shipment of talc supplied to the 
makers of Bondo contained asbestos.”  (Opinion, at p. 21.)  By contrast, in most of 
the asbestos cases discussed in Part I of the Opinion, the subject product concededly 
contained asbestos (at least at some time).  (See Rutherford v. Owens-Illinois, Inc. 
(1997) 16 Cal.4th 953; Collin v. CalPortland Co. (2014) 228 Cal.App.4th 582; 
Andrews v. Foster Wheeler LLC (2006) 138 Cal.App.4th 96; McGonnell v. Kaiser 
Gypsum Co. (2002) 98 Cal.App.4th 1098; Lineaweaver v. Plant Insulation Co. (1995) 
31 Cal.App.4th 1409.)  Although Whitmire v. Ingersoll-Rand Co. (2010) 184 
Cal.App.4th 1078, 1093 briefly “note[d]” doubts about whether a subset of the 
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product at issue (insulation) contained asbestos, it did not resolve the case on those 
grounds.  And as this Court pointed out (Opinion, at p. 20), there was evidence in 
Casey v. Perini Corp. (2012) 206 Cal.App.4th 1222 from which the products’ 
asbestos content could be inferred.  If published, this case would stand for the 
important proposition that the analysis here (where the Bondo did not concededly 
contain asbestos) harmonizes with the analyses in prior cases, even though in each 
of those cases, the gaps in the plaintiff’s theory of exposure lay elsewhere.  The 
Opinion would therefore be a useful precedential complement to the discussions in 
the published cases it cites. 

The difference between this case and previous cases is salient for 
contemporary asbestos litigation.  This case is part of a broader trend in which, over 
decades of asbestos litigation, plaintiffs have sought to expand tort liability to reach 
increasingly remote defendants.  In the early years of asbestos litigation, plaintiffs 
primarily targeted large thermal insulation manufacturers such as Johns Manville 
Corporation, which had by far the largest share of the United States asbestos 
market.  (In re Garlock Sealing Techs., Inc. (Bankr. W.D.N.C. Jan. 10, 2014) Case 
No. 10-31607, at p. 28.)  After a wave of bankruptcies among the first- and second-
generation defendants in the 1990s and early 2000s (see id. at p. 29), plaintiffs and 
their attorneys shifted their focus to peripheral defendants who manufactured far 
less harmful products such as pumps, seals, and gaskets.  This litigation 
bankrupted a number of these more remote, third-generation defendants as well, 
such as Yarway Corporation, which made asbestos gaskets and packing products in 
the 1920s through 1970s, and filed for bankruptcy in 2013.  (See Jason Cornell, 
Yarway Files for Bankruptcy, Citing Asbestos-Related Litigation (Apr. 25, 2013), 
<http://delawarebankruptcy.foxrothschild.com/2013/04/articles/bankruptcy-case-
summary/yarway-files-for-bankruptcy-citing-asbestos-related-litigation/> [last 
visited Apr. 4, 2016].) 

This case is thus part of yet another wave of litigation against still 
more remote defendants—those whose predecessors in interest made products that 
were not intended to contain (and, as this Court recognized, in all likelihood did not 
cause human exposure to) asbestos.  The cost of litigating those claims is 
substantial, both in dollars and judicial resources.  When these cases involve latent 
disease allegedly caused by long-ago exposures to products of uncertain origin, they 
often involve numerous defendants and require discovery reaching back decades.  
Precedents giving clear guidance on what evidence creates a triable issue of 
exposure allow the parties and courts to focus their resources on key issues and 
reach fair and efficient resolutions. 
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This is a matter of considerable importance to trial courts managing 
asbestos dockets.  As the Respondents pointed out, asbestos litigation places a 
considerable strain on the judicial system.  (Resps. Br., at pp. 62-63.)  Indeed, this 
Court hears appeals from two Superior Courts (San Francisco and Alameda) that 
have adopted special rules to manage the unique challenges and volume of asbestos 
litigation.  Published precedents are essential tools that allow trial courts to 
predictably and efficiently decide cases and manage those enormous dockets. 

Finally, the Opinion as drafted explains the summary judgment record 
before this Court in a thorough and accessible manner typical of published opinions.  
For that additional reason, if published, it is likely to be a useful guidepost for 
litigants and courts. 

*  *  * 





PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO 

At the time of service, I was over 18 years of age and not a party to this action. I 
am employed in the County of San Francisco, State of California. My business address is 
560 Mission Street, Twenty-Seventh Floor, San Francisco, CA 94105-2907. 

On April 4, 2016, I served true copies of the following document(s) described as 
REQUEST FOR PUBLICATION on the interested parties in this action as follows: 

SEE ATTACHED SERVICE LIST 

BY EMAIL OR ELECTRONIC TRANSMISSION: Based on a court order or 
an agreement of the parties to accept service by e-mail or electronic transmission via 
Court's Electronic Filing System (EFS) operated by ImageSoftTrueFiling (TrueFiling) as 
indicated on the attached service list. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

Executed on April 4, 2016, at San Francisco, California. 

s 



SERVICE LIST 
DePree et al. v. BASF Catalysts 

Case No. Al40681 

Michael Brian Gurien 
222 North Sepulveda Boulevard 
Suite 1900 
El Segundo, CA 90245 

Steven James Boranian 
Karen Ann Braje 
Reed Smith LLP 
101 2"d Street, Suite 1800 
San Francisco, CA 94105 

Daniel A. Bress 
Kirkland & Ellis LLP 
655 15th Street NW 
Washington, DC 20005-5793 

Lance D. Wilson 
Perlin P. Ruiz 
Kelly M. Breen 
Tucker Ellis LLP 
135 Main Street, Suite 700 
San Francisco, CA 94105 

Curt Cutting 
Robert H. Wright 
Horvitz & Levy LLP 
15760 Ventura Boulevard, Suite 1800 
Encino, CA 91436 

Attorneys for Plaintiffs and Appellants 
John J. DePree and Rosalinda DePree 

Attorneys for Defendant and Respondent 
BASF Catalysts 

Attorneys for Defendant and Respondent 
BASF Catalysts 

Attorneys for Defendant and Respondent 
NMBFil, Inc. 

Attorneys for Amicus Curiae 
HONEYWELL INTERNATIONAL INC. 


